CITY OF RENTON
Planning/Building/PublicWorks Department

Gregg Zimmerman P.E., Administrator

May 19, 2006

) . %z%?@f i@’?
Bill Moore 5;7}5, %ﬁ \,aﬁf
. Municipal Stormwater NPDES. Phase II Comment . ‘ @Q 7 ,;:’*’;f“f
- Washington State Department of Ecology : : iji?é)

P O. Box 47696
Ol'ympia WA 98504-7696

SUBJECT: - -Ecology Prellmmary Draft NPDES Phase II Municipal Stormwater Permit —
' Review Comments

Dear Mr. _Moore and Ecolo.gy Permit Staff:

The following is the City of Renton’s comments regarding the February.13, 2006 Public Review
Draft of the Western Washington National Pollutant Discharge Elimination System (NPDES)-

- Phase IT Storm Water Permit (Draft NPDES Permit). Renton recommends the following
comments be used 1 m reshaping the penmt in order to equitably ploportlon the penmt .
requirements. :

We are concerned that the Draft NPDES Permit quuixements well exceed the Federal NPDES
Phase II Stoxm Water Permit standards, which may result in 31gn1ﬁcant noncompliance by permit
holders and cause unnecessary and unjustified liability. The stricter guidelines could inevitably
result in legal actions from permit holders, pxoperty owners, developers, environmental gioups,
etc., due to unachievable permit quuuements These permit requirements cause an imbalance
_between practical application, efficient and responsible use of public funds and protectmg the -
environment, and minimizing liability to the permlt holdexs and complymg with-feder al

. stormwater discharge mandates :

_Pr e-development cond:tmns requiring use of Appendlx |
The City requests the pre-development condition proposed by Ecology {existing urban -
environments are required to match forested conditions) be changed to match existing
conditions - The City belicves requiring developments and redevelopments to achieve
unattamable duration and peak flows for existing buildings and parking lots, to “pre-
historic” conditions is a “takings” and would subject the City to significant litigation
claims from property owners and developers This could result in significant cost
implications for redevelopment projects in highly urbanized areas, and has local
jurisdictions and attorneys concerned about vested rights. Specifically, we cite the

- Nollan vs. California Coastal Commission and the Dolan vs the City of Tigard cases,.
which places the Phase 11 permit language in a very problematic stance due to a lack of
“nexus” and “proportionality” linkages to the development conditions imposed Existing
developed sites may have a vested level of development under the State Environmental
Policy Act and state vesting law. The permit conditions fail to recognize these potential
legal rights. In addition, the permit potentially conflicts with the Growth Management
Act by increasing the requirements and cost for redevelopment projects to be equal to the

cost to manage storm water run-off from undeveloped lands. This could/dijf.ou'm.gg_\
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redevelopment pIO]ects and promote development of undeveloped lands, which could
. cause the need to expand utban growth boundaries. The added cost will make it more
- difficult to provide affordable housing and will discourage redevelopment in wrban areas,
“where existing inftastructure is available to pxov1de the quuued utban services
(tmnspoxtatlon pohce fire, ut111t1es etc.)

We stlongiy Iecommend Ecology Iecon51del the Appendix 1 approach to ﬂow contlol
mitigation and change the pIe-development condition to “existing conditions”. App_lylng :
the pre-developed, fully forested condition to existing fully i impervious ateas (ie in
- existing downtown areas needing 1edeve10pment) will hamper future 1mp10vements mn -
* the area, The City feels the water quality 1equirements are adequately addiessed within-
the permit, but the flow control requirement for existing impervious area projects should
o be modlﬁed to ex1st1ng condltlons run-off release 1ates.

' Monltorlng and Assessment of Best Management Practlces (BMPs) for Post
- Construction:
The Draft NPDES Permit quuues the C1ty of Renton and othet MS4s to. follow
Ecology’s Stozmwatet Guidance’ ManuaI apply BMPs to the Maximum Extent.
_ Practicable (MEP), use Ecology 5 appxoved BMPs and develop a monitoring plan for
- Ecology’s BMPs w1thm 4 years from permit issuance,in order to prove their =
cffectiveness in improving water quality and plotectmg beneﬁmal uses.  The Federal -
_  Phase Il NPDES Pemnt quulrement“ ‘do not I¢ qune any momtonng with the fust permit
- orin the future - : : : : : :

Slnce cities will be. quulred to-use: DOE S approved hst of BMPS Ecology should be

_ IesponSIble for monitoring results from the BMPs p1101 to quunmg the cities to momtm '
results for Ecology. Alternatively, if Ecology is to réquire Phase 11 communities to

. monitor results from BMPs in the future, Ecology should fund monitoring, and ensure a

" collective peer advisory com:rmttee approach be foxmed to assist state efforts. If multiple -

- MS4s are dupheatmg the momtonng effmts on momtonng outfalls fiom BMPs, it seems - .-

- 'wasteful of taxpayer monies

Resu'l'ts will also Valy from municipality to municipality, and from monitoring personnel
to monitoring personnel, therefore an overall science based, momtonng strategy that can
~gather wateished data to produce practical results from trend assessments should be
. managed by Eeology These assessments should include information from stormwater
* management as well as results and policy/management feedback process from other state,
. county and environmental groups and programs. Having a centralized monitoring '
~strategy on a basin planning level with shared monitoring, lends to more usable data for
trends assessments. |he cost implications for future monitoring are enormous for this
‘requirement, and there are too many variables and factors that affect environmental
conditions that will distort data gathered from each of the municipalities’ monitoring
- effotts. The peer advisory committee approach is the most practical and efficient
~ methodology to gather meaningful and consistent monitoring data. B :
.. Ecology should present this approach to the legislature during the next session and make
the case to them to fund centralized DOE manager to oversee a shared basin momtonng
: appxoaoh
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' Monitoring Qutfalls: : :
The Federal Register requires five minimum control measures be implemented within
each MS4s’ jurisdiction. Ecology’s permit requites an. additional monitoring plan (end of
pipe dischar ge) be implemented within the Storm Water Management Program and .
administered by each MS4. . The monitoring requirements in the Draft NPDES Permlt are
clearly beyond the Fedéral Reglster guldelmes and are unfunded mandates because of

- their excess;ve CcOosts. : :

' By exceedmg the federal Iegulatlons the foHomng potential problems may arise:
1. creating “takings™ claims from property owners, and 2. .establishing unattainable and

-~ costly standards without providing: 1equisite funding, The first issue has been previously
discussed in the ‘pre development discussion of this letter. However, the second issue

- presents enormous concerns that atise fiom many smaller cities™ potential to be “out of
compliance” and thelefore sub}eet to legal actions from thnd party groups foz falhng to
comply W1th the permit quun ements N

We. Ieeommend that Ecoiogy Iemove any Iefelence to the development of a momtonng
' plan from permlt quuuements AR : E - .

: Tlmlng of Phase II Implementatlon_ a d‘Per mit Fees Recelved
. The Draft NPDES Permit requites ni 'ei“"us deadlines to be met wzthm the next five
. years of the permlt starting March 2007 -‘What support from the state, beyond i imposing ' -
-more stringent requirements then _ ederal NPDES gmdehnes wﬂl be allocated to help
cities meet these deadlines? Is it possible to' apply for a tithing variance in case budge’nng
and resources are not available? The City recommends changing the. program timing to-
start in 2008 and Iepomng in 2009 to provide MS4s time to: educate dissemmate plan
' -alIocate and budget for the Pmal NPDE S Phase II requuements ' -

When the permit is ﬁnahzed dunng fall of 2006 as antlclpated by Ecology, S4s w111
have to determine an initial budget anmrount: for each year of the permit, in order to
- allocate sufficient resources to comply with the permit. The budgeted amount will be
~dependent upon the state permit being issued during September 2006. Most city budgets
are submitted for review much earlier than October, so city budgets will not be able to -
accommodate the cost 0f meeting permit 1equirements until the 2008 budget year.

" Please indicate within the FaCfSheet how permit fees will be used to- assist MS4s to
" maintain coverage under the umbrella of the permit, and if permit holders cannot meet

certain deadlines, what sort of assistance will be provided fromr the fees submitted to the

~ state? Phase II communities are required to provide financial accountability teporting
(Permit Section S9) and submit the information to Phase Il communities. Fcology must
“provide more details on how the state will use the Phase II permit fees of apprommately
$3, 000,000.00 to assist Phase II communmes to comply with the permn S

K Fmancnal Reportmg

The financial 1eporting p10v1510n Wlthm the permit requires mun101paht1es to provide cost

accountmg tracking that breaks down all permit- -related costs. Having to br eak down all

H: \Flle Sys\SWP - Surface Water Projects\SWP-27 - Surface Water Projects (CIP)\Z 7-3058 2003 NPDES Phase 11 Slormwater Perm:t\NPDES
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' petmlt Ielated costs mthm our present accounting system will require an excessive. |
~ amount of time, resour ces, and funds that could be better utlhzed impr ovmg watet quahty
in the waters of the state. :

If the goal is to esta‘ohsh a baseline cost for the Storm Water Management Plogram
(SWMP), then comparing expenditures between munlc1pa11tles will not be of any Value to _
- .. Ecology, since all municipalities have dlffetlng opetations and maintenance tasks to
o complete and different cost accountmg plocedmes :

The Czty 1ecommends that the cost accountmg requirements in the Draft NPDES Permit
* beremoved as a requirement. The federal guidelines do not require repotting to include
~.cost information. We beligve it is umeasonable to request a segregation of SWMP
* activities that does not provide a direct cor elatlon between doHaIs expended and a
: successfui stormwater pI ogram. : -

‘State Staffmg Concerns: - s :
Ecology will receive funds; ﬁom the Phase II commumtles thlough annual pelmlt fees
~but there have been statements made by‘ Ecology mdlcatmg that they do not have
- adequate staff hired to propeﬂy review the Phase 11 programs that will be submitted
- “Ecology not having a set plan to administer reviews of submitted permits leaves MS4s -
- wondering how, liability will be averted; especially since the state is 1mplement1ng a
' perrmt ploglam estabhshmg st indards that"ar exceed the fedelal rule quuuements

_ _- The lack of'a defmed review ptocess ncreases risk and 11ab111ty exposme to MS4s We
-Iecommend Ecology set up.a review and co‘,ﬂphance process in order to guarantee timely

" review of permits. In addltlon if’ state review-reveals an ‘‘out of compliance” status from |

. submitted annual Ieports a procedme should be estabhshed to provide Phase II permit
~ holders the opportumty to Iespond to comments Iecelved ﬁom the annual reports and to
- achleve comphance - RO

_In addltlon 1f a pexmxt holdet is chaflenged legally f01 not complymg Wlth the pelmlt but _
" Ecology reviewed and determined that the MS4 is in compllance then the state should be . -
obhgated to pa1t1c1pate in the legal defense f01 the pexmlt holde1 ' : L

- Oveall, the permit goes beyond what the advisory committee 'agteed upon in late 2003, which
was to create a permit that would be environmentally sound, feasible, p act1cal and that plov1ded
legal pxotectlon to Phase Il communities in compliance with their penmt

W.e believe the state Legislature shou_ld be requested t authorize the implementation of the Draft
NPDES Permit before Ecology implements the permit. The permit exceeds the Federal NPDES
‘Phase Il Storm Water Permit requirements and conflicts with state laws reIatmg to vestmg,

- pr opetty 1i ghts gtowth management and is an unfunded mandate :

' We are concemed that ex1stmg businesses may choose to telocate Ol New busmesses may choose

to locate in other states due to the increased regulatory burden caused by the Draft NPDES

- Permiit that exceeds the standards adopted by other states to implement the same Federal NPDES
Phase I Storm Water regulations. This pxoposed permit could certainly be seen by the busme_ss

"H:\File Sys\SWP - Surface Water Projeets\SWf’-Z';‘ - Surface Water Projeets.(Cl'P)\27-3 058 2003 NPDES Phase [l Stormwater Permit\tNPDES .
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commumty as yet another exa.mple of 1e gulatlons nnposed by a state agency that is unfnendly to
business. .

The City wishes to express its appreciation for your efforts and looks forward to participating in -
bringing the permit to its final form. The City of Renton is also providing detailed comments in
the attached table to address specific Draft NPDES Permit language If you have any questlons
please contact me at 425-430-7311.

/7/’ 55\ 6%

SmCerely,

Gregg Zimmerman, P.E.
Admmlsttator '

| Attachment ' b e
ce: Jay Covington; Chief Admmlstratwe Off cer
© Larry Warrén, City Attorney 3
_Lys.Hornsby, P E., Utility Systems Dnectm
- Miké Stenhouse, Maintenarice Sérvices Dlrector
“Neil Watts, Development Serwces Dlrector R
*.Ron Strakd, P.E , Surface Water Utility Supervisor'
. -Stevelee, PR, Surface Water Utility Enginee

HAFile Sys\SWP - Surface Water Projects\SWP-27 - Suiface Water Projects (CIP}27-3058 2003 NPDES Phase 1! Stormwater Permn\NPDE%
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